WATERFRONT PROPERTY SOMETIMES HAS RIGHTS
BY: WILLIAM G. MORRIS, ESQ.

Why do people buy waterfront property? Some might say the view. Many are boating enthusiasts and want easy access for recreation. Others want to fish off the back of their property and in some areas the property owner wants to use the water for irrigation or other purposes. Owners of waterfront property have all these rights, but the rights are not unlimited.

Land abutting a river or stream has what are known as riparian rights while land abutting in ocean, sea or lake has what are known as littoral rights. Florida courts tend to combine the two into a generic reference to riparian rights when deciding a dispute as to the extent of the rights. Because waterfront property is so important in Florida, even the Legislature has weighed in.

Florida statutes define riparian rights as rights of land bordering navigable waterways. Florida Statutes confirm riparian rights are ingress, egress, boating, bathing and fishing plus the catchall of “such others as may be or have been defined by law.” The statute makes it clear that these rights attach to the land and are inseparable from it.

First thing to note is riparian rights are limited to land abutting “navigable” waterways. Under federal law, a navigable waterway is a body of water that is subject to the ebb and flow of the tide or is used or has been used or may be used to transport commerce. In Florida, the entire waterway does not have to be navigable if only a small portion requires carrying a boat over land to be placed back in the water.

Florida’s Supreme Court has issued numerous decisions addressing riparian rights. Distillation of those cases confirms that riparian rights include (1) right to access; (2) right to reasonable use; (3) right to unobstructed view; (4) right to wharf out to navigability; and (5) right to any land being added to the waterfront property by natural accretion. These rights seem simple enough, until they are not.

The most common riparian rights complaint that local waterfront owners have seems to be the right to an unobstructed view. The view is great and unobstructed until a neighbor wants to build a dock and lift. The dock and lift may be for a large boat, and the resultant product would take away the best part of view. The best part is the view down the canal and that is lost. All that the owner can see instead of a beautiful expanse of water and sunsets is a huge boat. The owner’s view is limited to the house across the canal.

The owner finds out sooner or later that riparian right of unobstructed view is not as far as the eye can or wants to see. It is limited to directly waterward from the upland property. The view that might be available by angling one’s home or even one’s head is not protected. 

And in some cases, even the right to an unobstructed view parallel to one’s property might be limited if reasonably necessary to allow use or access for a neighbor directly out. 

But, what about access? That is a riparian right and that big new dock makes it harder to get in and out by boat for the owner who just lost his view.

Access and wharfing rights mean everyone along a waterway has to be able to bring a boat in and out and here there is no clear rule. Currents and the shape of shoreline can affect access rights. Zoning and deed restrictions often provide clearer rules, but just because a dock with boat meets “code” does not always mean it can survive a challenge that it interferes with the neighbor’s access rights. In some cases, competing expert testimony is needed to reach a conclusion as the parties argue about how hard or possible it is to dock a boat. Just because the neighbor builds a bigger dock and things are tight does not mean the dock must go.

Access includes the right to reach the water from the upland. Depending on the configuration of lot lines, that might require travel over someone else’s land. Again, the court will tell the parties what is reasonable in defining “rights.”

There is no black line to decide these cases. They are decided by application of what judges call the “rule of reasonableness”. What is reasonable for one is unreasonable to the other. The Judge or jury will decide for both.

 Perhaps the most disappointed in the riparian rights arena are those folks who buy property nearby but not on the water. In canal-based communities, there are often many “pinch” lots, meaning they are bound on one or more sides by others, and the property never gets all the way to the water. 

Many of these property owners are happy to have a pinch lot, as they do not have to deal with seawalls or other waterfront expenses but have a pretty good and open water view. At least they have a view when they buy their property, but later a neighbor puts in a dock, a hedge or even a structure and the view is eliminated. That is when the owner discovers there is no right of view at all for a non-waterfront property.  

Beginning with the right of view, riparian rights do not mean what you see is what you get. Because the extent of rights is not always clear, there is often room for argument. When neighbors can’t agree on what is reasonable, a judge will do it for them.
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