DIVIDING A PIE THAT CAN’T BE SLICED
BY: WILLIAM G. MORRIS, ESQ.

When people fight about money, the resolution is simple to understand: they agree or ask a judge to order how much money goes to each. The money is then divided and distributed.

When people argue about ownership of real estate, division may not be so simple. If the real estate is land, it might be subject to division. Even without agreement, it is possible to go to court in a partition action and ask the judge to divide the land. But a house or a condominium unit is not divisible in kind. That becomes a problem if one owner wants to sell and another wants to hold. The owner wanting to sell can go to court to get a judge to arrange sale through a partition action.

Any owner has a right to file a partition action. The case starts with filing a complaint. The complaint must describe the property, provide the names and residence address of all owners or other interested persons, the interest of each and any other matter germane to the case. The complaint is served on all of the interested parties like any other lawsuit, and each has 20 days to file a response. When addresses are unknown, the plaintiff will likely be allowed to publish notice in a newspaper and in some cases may also be required to post notice on the property.

There is not really any defense to partition. The judge is going to either divide property or when that is not feasible, order it sold. What is argued is who gets how much from sale. That means, partition involves an accounting under which the judge decides who has paid expenses and if anyone is short or long the difference made up from proceeds of sale.

What about attorney fees? The attorney fees of the party filing the partition action are  generally paid or reimbursed from proceeds of sale. That means everyone pays a part! The statute on partition provides that attorney fees benefiting the action are paid by the parties and may be paid from sale proceeds. Filing the partition lawsuit is the epitome of benefiting the action.

The court’s judgment allocates the interest of each party and establishes who gets what from sale. That is just the start. If the property is divisible the court appoints three people as commissioners to divide the property. They get paid and can hire a surveyor who also gets paid. If nobody objects to the commissioners’ proposed division, the division is implemented by order of the judge. If there are objections, the judge holds a hearing to consider arguments and then makes a decision.

If the property is not physically divisible, the judge will order the property sold. The sale proceeds can be divided. 

A judge has three options for selling the property. One option is public auction. The judge may appoint the commissioners or the clerk of courts to conduct the auction. This is not an option designed to get the highest price and carries with it modest fees to the auctioneer and costs of the auction. The parties rarely want this to be the method of sale.

The second option is a private sale by a special magistrate or clerk. Special magistrate fee for this is often similar to what a real estate salesperson would charge. That is a lot more than clerk fee for a public auction but in most cases a private sale price is much higher than an auction.
The  special magistrate might even list the property for sale with a broker….which adds more expense to the sale process. Is the extra expense of a private sale worth it? The extra expense is usually less than what it adds to the sale price but one never knows for sure.

If the parties agree, the judge can also give them time to arrange sale on their own. That could be the best and most cost-effective option, but it requires previously warring parties to cooperate. Financial reward can be a compelling reason for cooperation, but not always conclusive. 

A recent appellate case added yet another complication to partition actions. The statute provides that the parties are liable for attorney’s fees and costs benefiting the partition. The owner filing the partition action is almost always entitled to the fees and costs of the action. Those fees and costs are usually paid or reimbursed from the proceeds of sale when all funds are disbursed.  But, in the case of Cauble v. Kaczmarski, a slightly different approach was approved by the trial judge.

Before a hearing was held on the amount of fees and costs to be paid, the owner who did not file the complaint filed a motion to disburse proceeds. The judge entered an order authorizing disbursement but retaining estimated fees of the party who filed the partition in trust until hearing as to amount. The judge’s order was approved by the appellate court.

The appellate court explained that the statute mandates each party pay a share of costs, including attorney fees of any party commensurate with services rendered and of benefit to the partition action. The statute further states that the court may order the costs and fees to be paid from proceeds of sale. Since “may” is not mandatory, the judge could authorize disbursement leaving the parties with the possibility that a later decision on who pays fees and costs would require additional action to collect by one former  owner  from another.

Partition is a last resort when property owners fail to agree. It is expensive and rarely brings top dollar. Perhaps its biggest benefit is use as threatened action to get agreement. But when all else fails, it is an option to force division and sale when the parties will not otherwise agree. 
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