JOINT OWNERSHIP CAN HAVE PROBLEMS
BY: WILLIAM G. MORRIS, ESQ.

People making an investment together usually get along well. Otherwise, why consider “partnering” if you do not get along? Children inheriting real estate might not get along so well, but end up as co-owners. All of these people have one thing in common, they may not always agree with, or act as expected by the other owner or owners.

A lot of future problems can be avoided with a clear, written agreement ….but why bother? Everyone gets along at the beginning. Getting a lawyer to draft an ownership agreement will cost money so they save the expense in the belief (hope) they will always agree. Then, they don’t.

Who gets to use the property and when is often the first area of ownership dispute. Sometimes one of the owners works and the other doesn’t. Non-working owners think it’s a great idea to occupy the property all winter. Sometimes the owner or owners think each should have access whenever he or she wants, including use by friends and family when an owner is not even around.

Use during “prime” time and use more than an owner’s “fair share” do not always start as problems when the use is okay because the other owner is working or does not have time to use the property. But even without time to use the property, the owner who has not used it much gets unhappy when what little time the owner might be able to use property is during occupancy by the other owner or friends and family of the other owner.

It can get even worse. One owner might move in and stay.

Property expenses are close second in the dispute hierarchy. Informal agreement may start with everyone paying an equal share. If one owner uses the property a lot, the other owner or owners will often believe the user should pay more. Dispute in this area does not even require an imbalance in use. Sometimes, an owner just doesn’t pay or lacks the ability to pay.

Deferred maintenance and repairs is another area for dispute. These are expenses that are not usual maintenance like landscape, utilities or pest control. Should the roof be repaired or replaced? Who pays for the pool heater? Who pays for appliances, carpet, paint? When there is disagreement over a need to replace or even repair, the disagreement is almost always based on cost. And don’t forget the argument that whoever is using the property the most should pay most of the repair or replacement cost.

Sometimes one of the owners did an awful lot of work on the property with his or her own time. Sometimes that owner believes he or she should be compensated in some manner, usually by a discount in paying the operating expenses for the property. Sometimes the owner believes he or she should be paid what a contractor would have been paid. Usually, the owner does not agree.

Should the property be rented and, if so, who should be responsible for managing the rental? What should the terms of the rental be? If one of the owners is going to manage the rentals, that owner will often feel compensation is due for the amount of time it takes to manage the rentals. That can be true even when a third party is hired to arrange bookings.

Does any owner have a pet? Is the pet going to be a problem? If the pet causes damage or if another owner is allergic, there is a problem. This is a problem that generally cannot be resolved by financial adjustment.

Ultimately, one or all owners may want out of the arrangement. Negotiations begin and it quickly becomes evident that the owner is willing to sell, but values his or her ownership interest much higher than the owner who will be buying. It is possible to settle the dispute on value via an appraisal, but that then the argument goes to who will pay the expenses of closing. This is a divorce without a marriage.

When the parties cannot agree on one buying another out, selling the property in its entirety to someone else may be the option. Agreeing to sell merely opens the door to a lot of potential arguments. What should the sale price be? What broker? Who gets to use the property until it is sold? It is not unusual for one of the owners using the property a great deal and who does not really want to sell to insist on an extremely high price and continuation of the financial contribution of each party to ownership. Real estate is not liquid, and sales do not happen overnight in most markets. That prolongs friction and argument.

When all else fails, one of the owners can file a partition lawsuit asking the court to arrange sale of the property and an accounting between all of the owners. Partition can be an expensive process, as the attorney fees for the party asking for partition are generally paid from the sale of the property, the property can be sold at a price less than everyone is happy with and the court may not only agree to sell the property but also appoint a receiver and the receiver and employ a broker, all of whom get paid.

Most of these problems can be avoided with a well-drafted ownership agreement. That is the very agreement which the parties did not arrange because of their great friendship at the beginning of ownership or because they were too cheap to pay an attorney to draft. Lack of a well-drafted ownership agreement can cost a lot more than what an agreement would cost. Anyone contemplating joint ownership of property ought to worry about what might go wrong and enter an agreement with clear rights and obligations.

William G. Morris is the principal of William G. Morris, P.A. William G. Morris and his firm have represented clients in Collier County for over 30 years. His practice includes litigation and divorce, business law, estate planning, associations and real estate. The information in this column is general in nature and not intended as legal advice.
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